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-- Australia --

1 The Australian Competition and Consumer Commission (the ACCC) has developed an extensive
education and advocacy program for government officials involved in public procurement.

2. This paper discusses the experiences of the ACCC in seeking to promote greater awareness of
competition issues amongst procurement officials.
initiatives in relation to cartel conduct. It also highligjthe importance of having an integrated compliance
program, which includes a mix of education, advocacy and enforcement action, to promote awareness of
the obligations of businesses to comply with Tnede Practices Act 1974

Public Procurement in Australia

3. In Australia the principles which apply to the Commonwealth in respect to public procurement

are set out in the Commonwealth Procurement Guidéli(@PGs). The CPGs establish the core
procurement policy fraswork and articulate the Australian Government's expectations for certain
Commonwealth departments and agencies (agencies) and their officials, when performing duties in relation
to procurement. The Commonwealth Department of Finance and Deregulatioresponsible for
admini stering the Commonweal thés procurement pol.

4, The CPGs define procurement in the following wWay:
Procurement encompasses the whole process of acquiring property or services slindegiran
agency has identified a need and decided on its procurement requirement. Procurement
continues through the processes of risk assessment, seeking and evaluating alternative solutions,
contract award, delivery of and payment for the property ovises and, where relevant, the
ongoing management of a contract and consideration of options related to the contract.

5. The core principles which apply to procurement under the CPGs are:

Value for Money

Encouraging ©mpetition

Efficient, Effective and Ethical Use of Resources

= = =4 =4

Accountability and Transparency

A copy of the CPGs is available dittp://www.finance.gov.au/publications/frsgries/procurement
guidelines/index.html

Australiads state and territory governments oper a
These frameworks are determined on a digtetate / tenitory-by-territory basis.

Commonwealth Procurement Guidelines (December 2008), p. 3.


http://www.finance.gov.au/publications/fmg-series/procurement-guidelines/index.html
http://www.finance.gov.au/publications/fmg-series/procurement-guidelines/index.html
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6. Competition is a key element of the Australie
enhances value for moneyegthore principle underpinning Australian Government procurement. Effective
competition requires nediscrimination in procurement and the use of competitive procurement processes.

7. The Commonwealth procurement pglitamework is nordiscriminatory. All potential suppliers

should have the same opportunities to compete for government business and be treated equitably based on
their legal, commercial, technical and financial abilities. Equitable treatment of sugpladtes business

to be conducted fairly, reasonably and with integrity.

8. Procurement methods must not discriminate against potential suppliers due to their degree of
foreign affiliation or ownership, location orzgl. The property or services on offer must be considered on
the basis of their suitability for their intended purpose and not on the basis of their origin.

9. The procurement process itself is an important considaran achieving value for money.
Participation in a procurement process imposes costs on agencies and potential suppliers and these costs
should be considered when determining a process commensurate with the scale, scope and relative risk of
the proposegrocurement.

ACCC Compliance Initiatives

10. The ACCC is Australiaés national competition
Trade Practices Act 1974the Act), including by educating Australian consrs) businesses and
governments about their trade practices rights and responsibilities. The ACCC is the only national agency
dealing generally with competition matters and the only agency with responsibility for enforcing the Act
and the state/territorypglication legislation.

11 The ACCC has actively engaged with procurement officials across all levels of government to
alert them to the issues and risks that may arise in relation to cartel conduct. In parties€XC has

focused on:

Risks for government

The law in Australia

Procurement design

Detection tips

Deterrence tips

=A =/ =4 =4 =4 =9

Dod6s and donodéts in public procurement

12. In 2005 the ACCC launched its first specific compliancegpgam for procurement officials. The
primary objective of this program was to alert officials on how to detect possible cartel activity in the
procurement process. The material released by the ACCC provided guidance to officials on how to detect
the warningsigns of cartel conduct.
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Consultation with Procurement Officials

13 The ACCC compliance program was developed with the benefit of advice and information
provided by officials directly involved in Commonwealth praament. The ACCC conducted extensive
consultation with a range of procurement officials, including the Commonwealth Department of Finance.

14. The ACCC also undertook a number of trial seminars with the draft materidétermine
whether the guidance was appropriate and would achieve the desired outcomes.

Education Material

15. The centr al component of the ACa@C®ROMcwhichp | i anc
was provided to phlic sector procurement agencies, as well as private companies involved in
procurement. In developing this material, the ACCC was able to draw on the experience of the Canadian
Competition Bureau and the United States Department of Justice, Antitrusoivis

16. The CDROM was interactive and allowed procurement officials to access a variety of different
levels of information. This information included: how to identify cartel activity; the process for reporting
suspeted cartel or bidigging behaviour; the statutory provisions; and what a person should do if a cartel
operation is suspected. The (DM also included a checklist for procurement officials to determine
whether or not there is any suspected cartel agtivit

17. In addition to the CEROM, the ACCC developed guidelines for procurement officials on cartel
conduct.
18. The material also contained a short video presentation from ACI&@rman, Graeme Samuel,

outlining the importance of detecting cartels in public procurement.
Presentations & Seminars

19. The initial rol | out of the ACCCb6s produr emen
staff, at all levels, to procurement officials from Commonwealth, state and local governments. Importantly,
a number of these seminars were delivered to national and state conferences for procurement officials.

Advocacy

20. In addition to the educational aspects of the compliance program, the ACCC wrote to
Commonweal th Government Ministers and the Premier
and territories. The purpose of this was twofold. Firstyste e k support for the AC(
compliance program at a high level within each Government. This support was received from all
Governments.

21 The second purpose was to request all Governments to extmaing@rocurement frameworks

and introduce measures requiring officials to take into account competition laws when designing their
procurement policies and guidelines. This proposal had mixed results with only some government agencies
introducing measurds deal with cartel conduct.

Investigations and Litigation

22, As a result of the initial procurement compliance program, the ACCC received various reports
from procurement officials identifying activity which may bol competition laws. Whilst there were
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some investigations as a result of these reports, none of these have led to enforcement action by the ACCC
to date.

Review of Procurement Compliance Program

23. In 2007 the ACCGQeviewed and updated its compliance program, and developed a DVD which
was sent to Chief Financial Officers in 23 Commonwealth agencies. Unlike the initiautalif the
program, the ACCC did not undertake the same extensive presentations and seeisido sglucate
procurement officials. One of the reasons for this was pending court action in thé Basger

Baxter Casei Derivative Crown Immunity

24. The ACCC took these proceedings following a complaint frormeadical practitioner that
exclusivity agreements between the government and Baxter Healthcare Pty Ltd (Baxter) limited the choice
of treatment which would best meet the needs of their patients requiring dialysis.

25. The ACCC alleged that Baxter had entered into 4, exclusive, bundled contracts with
state purchasing authorities (SPAs) which tied the supply of sterile fluids to the supply of peritoneal
dialysis products. It claimed that bundling all sterile diiiand peritoneal dialysis products in this way
amounted to exclusive dealing in breach of section 47 of theaAdtthat Baxter had taken advantage of

its substantial market power in sterile fluids to structure the terms on which it offered to entheinto
contracts.

Federal Court Decision

26. On 16 May 2005 the trial judge, Justice Allsop, handed down judgment applying a line of judicial
authority based on tBragkeHGogsblida@a LidrviBies HilldPeoprietary @on i n
Ltd® (Bradken). This authority provided that where the Crown enjoys immunity from the Act (which was

not contested in the case), this immunity should extend to corporations with which the Crown deals, where
the application of the &t would interfere with the proprietary, contractual and/or other legal interests of

the Crown (known as derivative Crown immunit@pplying this authority, Justice Allsop held that the

Actdid notapplytoeitheBa xt er 6 s contr ac thercomdutcth t he SPAs or it

27. But for the existence of Crown or derivative Crown immunity, Justice Allsop said he would have
found that Baxter had committed one breach of section 46 and a number of breaches of section 47 of the
Act.

28. The ACCC appealed the decision on the basis that Justice Allsop had incorrectly held that the Act
did not apply to Baxterds conduct .

Full Federal Court Decision

29. On 24 August 2006 the Full Federal Court handed down its decision, holding that Justice Allsop's
finding on the Crown immunity issue was correct.

30. The Court made the following observations about the possible imphisatif its decision:

Australian Competition and Consumer Commission v Baxter Healthcare P[gaad] FCA 581 (16Viay
2005)available ahttp://www.austlii.edu.au/au/cases/cth/FCA/2005/581.html

° [1979] HCA 15(5 April 1979) available atttp://www.austlii.edu.au/au/cases/cth/HCA/1979/15lhtm



http://www.austlii.edu.au/au/cases/cth/FCA/2005/581.html
http://www.austlii.edu.au/au/cases/cth/HCA/1979/15.html
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It is one thing to exempt the executive gover
is another to have a substantial area of commerce in which restrictive practices can be carried

on by all those dealing with a governmeoerhaps to the disadvantage of the public purchasing
authority, but also to the detriment of other suppliers and consumers.

31 The ACCC sought special leave to appeal the decision to the High Court and, on 202003y
the High Court upheld the appeal, finding that tF&
the view thaf

The construction urged by the respondents imposes a very extensive qualification upon the Act's
object of promoting competith and fair trading in the public interest, in the name of the

protecting of the capacities of the Crown, a qualification strikingly at odds with the way the Act
deals with governments when they themselves carry on a business.

32 Baxter would therefore be liable for penalties, injunctions and other sanctions (to be determined
by the Full Federal Court on remitigal

Implications of the Baxter Case

33. Following the Federal Courand Full Federal Court decisions in Baxter, the ACCC was
concerned that Crown immunity may pass through to businesses involved in cartel conduct if a bid was
submitted for a government tender. Howwilapplyto t he F
collusive practices in the context of government procurement.

Procurement Outreach Program

34. The Baxter case was significant in that it removed any uncertainty that collusive practices
involving Governmentenders would be subject to the cartel provisions under the Act.

35. Foll owing the High Courtds decision, the ACCC
for public procurement. The trial program commencethi state of South Australia and following its
initial success was implemented nationally.

36. The trial program involved extensive consultation and liaison with state and local government
entities, including over 7@resentations by ACCC staff. In addition to these presentations, an ACCC

Outreach Officer was specifically tasked to liaise directly with these government entities, focusing on
education and advocacy for procurement reform.

37. The ACCC also updated its guidelines for procurement officials on cartel conduct to reflect the
decision in Baxter, and pending commencement of the new criminal cartel fegime.

38. In April 2009the ACCCeeased a new guidance pubCadrasat i on
deterrence and detectigha gui de for government procurement off

Australian Competition and Consumer Commission v Baxter HealthHé®@7] HCA 38 (29 August
2007) at para 74. The decision is availablehp://www.austlii.edu.au/au/caseitHCA/2007/38.html

See Australian Competition and Consumer Commission v Baxter Healthcare F20083 FCAFC 141
(11 August 2008available athttp://www.austlii.edu.au/doases/cth/FCAFC/2008/141.html

New laws criminalising cartel conduct came into effect in Australia on 24 July 2009. More information about
the new criminal cartel regime is availabletdtp://www.accc.gov.au/content/index.phtml/tag/cartels/



http://www.austlii.edu.au/au/cases/cth/HCA/2007/38.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2008/141.html
http://www.accc.gov.au/content/index.phtml/tag/cartels/
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39. During the four years foll owi prggramlhe ACCEdie¢ as e
not bring any bigligging case to court. However, in 2009 this changed when the ACCC instituted
proceedings against Americhased company, DRS C3 SystémM®RS), for alleged market sharing in

the international military defence tramg systems industry.

40. The conduct relates to an alleged agreement between DRS and another company, that DRS
would withdraw from a proposed procurement for an air combat manoeuvring instrumentation system,
conductedy the Australian Government. The case is ongoing.

41, Whilst the DRS case is an important step in highlighting-@ntipetitive conduct in the public
procurement sector, a more recent investigation into the cofistrisector in the state of Queensland has
had a more significant impact in raising public awareness of the economic harrrigbnid, especially
amongst government Ministers.

42, The ACCC commenced legal precitngs on 21 September 2009 alleging that three construction
companie¥ engaged in price fixing and misleading or deceptive conduct in tendering for government
construction projects in Queensland. The alleged conduct involved the exchange of covea priaetscé
referred to in the building industry as ficover pr
airport refurbishment.

43, As the conduct covers a wide range of government tenders,ads @as significantly raised
awareness of the risks of cartel activity within the public procurement sector.

ACCC i Lessons Learnt from Public Procurement Outreach Programs

44, In the course of implementing our coliamce programs, the ACCC has learnt that to
successfully achieve our compliance objectives, particularly with respect to public procurement, it is
necessary to have a mix of strategies and approaches. For example, education and advocacy messages
(while necessary) will not be successful in raising awareness about the economic harm associated with bid
rigging for government tenders, or in preventing breaches of the law, without strong enforcement action.

45, Inthe ACCC6s experience it is necessary to have a

1 Enforcement of the law, including resolution of possible contraventions, both administratively
and by litigation

1 Encouraging compliance with the law by educating and inforrimify businesses and officials
involved in procurement about their rights and responsibilities undefrdme Practices Act
1974 and

1 Developingongoing and effective partnerships with other government agencies to implement
these objectives.

The guide is available abttp://www.accc.gov.au/content/index.phtml/itemld/869010
10 ACCC v DRS C3 Systems¢c NSD588/2009
1 ACCC v T F Woollam & Son Pty Ltd & Og8UD236/2009


http://www.accc.gov.au/content/index.phtml/itemId/869010
https://www.comcourts.gov.au/file/Federal/P/NSD588/2009/actions
https://www.comcourts.gov.au/file/Federal/P/QUD236/2009/actions
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-- Canada--
1. Certificates of Independént Bid Determination
1. To deter bidrigging activity, the Competiton 8r eau (t he fABureauo) has
Certificate of | ndepend 8 attached asdApferdix A, rfomise layttendenng (A

authorities when calling for bids, tenders or quotations. This document requires bidders to disclose, to the
tendering authority, all material facts regarding any communications and arrangements between the bidder
and its competitors in respect of a specific call for tenders. Accordingly, bidders are explicitly advised that
the procurement agency is monitoring tie process for any signs of collusion.

2. The Bureau strongly encourages public procurement agencies to adopt a CIBD, or a similar one
of their own design, when buying goods or services through a competitive pibalessip is growing; for
exampl e, the federal depart ment of Public Works
provides federal government departments and agencies with procurement services, has incorporated CIBD
type concepts in its Code of Carad for Procurement, although it does not make use of a-atand

CIBD.

3. Anot her example is the Vancouver Organizing
Wi nter Ol ympi cs. VANOC imelmeded &i mMhbarcot budihen
documents following discussions with Bureau repr
that bidders must arrive at their bids independently and that communications with other bidders must be
discoed. VANOC also reserved the right to request a
if it had reason to suspect that bids were not arrived at independently.

4, The Bureau has recently begun to track stigfken by procurement agencies to strengthen their
processes in light of the Bureaubs outreach acti
interesting to note that a number of procurement agencies in Canada have recently adoptedHelBDs. T
Bureau has also learned that implementing CIBDs has, in some cases, stopjggirigdn its tracks, as
parties have realized the enhanced scrutiny that

On February 19, 201@anada will be making a presentation on CIBDs as part of the Global Forum on
Competitionds breakout sessions on collusion and c

Available online at : http://competitionbureau.gc.ca/eic/sitdlcinsf/eng/00599.html



DAF/COMP/GF/WD(2010)56

APPENDIX A
Certificate of Independent Bid Determination

I, the undersigned, in submitting the accompanying bid or tender (hercinafler “bid™) to;

(Corpomte Name of Recipient of this Subwmsdion)

for:

{Name and Number of Bid ind Project)

in response (o the call or request (hereinafter “call™) for bids made by:

iNurme of Tendering Authority)
do hereby make the following statements that | certify to be true and complete in every respect:

I certify, on behalf of! that:
{(Corporate Mume of Bldder or Tenderer [eramaiter “Biddzae"])

1 have rend and | understand the contents of this Centificate,

I understand that the accompanying bid will be disqualilied if this Certificate is found not 10 be true
und complete in every respoct,

I am suthorized by the Bidder to sign this Certificute, and to submit the accompanying bid, on behalf
of the Bidder,

ench person whose signature appears on the accompanying bid has been authorized by the Badder to
determine the erms ol, and to sign, the bid, on behall of the Bidder,

for the purposes of this Certificate and the acoompanying bid, | understand that the word
“competitor” shall include any individual or organization, other than the Bidder, whether or not
affilinted with the Bidder, who

{n) has been requested to submit o bad in response to this call for bids;

{b) could patentially submit a bid in response to this call lor bids, based on the ir qualifications,
abilities or experience;

o the Bidder discloses that (check one of the following, as apphicable):

{n) the Pidder hes arnived at the accompanying bid independently from, and without consultation,
communication, agreement or armngement with, any competitor, J

b the Bidder has entered into comsultalions, communications, agreements of armngements with
one or more competilors regarding this call for bids, and the Bidder discloses, in the attached
document(s), complete detuils thereof, including the rimes of the competitors and the nature

of, and reasons for, such consultations, communications, agreements or armngements,

10
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o in particular, without limiting the generality of paragraphs (6)(a) or (G)(h) above, there has been no
consultation, communication, agreement or arrangement with any competitor regarding:

(a) prices,

(b} methods, factors or formulas vsed to calculate prices;

(&) the intention or decision to submit, or not to-submit, a bid; or

(d) the submission of a bid which does not meet the specifications of the call for bids,
except as specifically disclosed pursuant to paragraph (63h) above:

o in addition, there hets been no consultation, commurication, agreement or armngement with any
competitor regarding the quality, quantity, specfications or delivery particulars of the products or
services 1o which this call for bids relates, except as specifically suthorized by the Tendering
Authority or as specifically diselosed pursuant 1o paragraph (6)(h) above,

o the terms of the accompanying bid have not been, and will not be, knowingly disclosed by the Bidder.
directly or indirectly, 1o any competitor, prior to the date and time of the official bid opening, or of

the awarding of the contract, whichever comes firs, unless otherwise required by law of as
specifically disclosed pursuant to paragraph {63h) above.

(Printed Name and Signature of Authonized Agent of Bidder)

(Position Title) { Data)

11
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2. The use of guidelines, such as the OECD Guidelines for Fighting Bid Rigging in Public
Procurement, in fighting bid-rigging in public procurement

5. The OECD Competition Committee has devoted significant time and resoarsaglying the

i ssue of public procurement, resulting in the rel
Bid Rigging in Public Procurement (AOECD Guidelin
that, while public procurement agaes often require governments to rely on a tendering process to obtain
best value for taxpayersod money when purchasing
detailed administrative regulations and procedures can limit the public procutemea gency 6 s abi
react strategically when confronted with a suspectedibifing situation. As a result, public procurement

can become an attractive vehicle for collusion anefigiging.

6. In addition to actie enforcement, in an effort to increase deterrence, the Competition Bureau (the
ABureauo) i's activel y e nrggng aitativesa outaeachy prasentatiorss margile o f
proactive engagement with public procurement agendieat draw havily from the OECD Guidelines.

The Bureau has also posted a copy of the OECD Guidelines on its website and references them regularly in
its outreach activities.

7. The Bureau provides anti biihging presentationsot provide businesses and all levels of
government with the means to detect, deter and repert bild gi ng. T h e -riBging auteachs ant
activities focus on educating public procurement officials on how to better detect and prevégdibid

Int he Bureauds Vview, procur ement o f-rfgging,i gavénstheimr e i
knowledge of the relevant sector and their ability to observe the often subtle patterns that may indicate the
existence of a secret bigyging scheme.

3. Working with other parts of government to fight bid-rigging

8. The Competition Bureau (the ABureaud) i s act
promote the detection, deterrence and reporting efipging. In addition to its enforcement efforts in this

area, the Bureau has conducted extensive outreach activities, including presentations to all levels of
government.

9. By way of example of how collaboration can enteanar common interests, in 2005, the federal
department of Public Works and Government Servic
agent and largest public purchaser of goods and services, contacted the Bureau to express concerns
regarding biddig processes for information technology services. As a result, the Bureau initiated an
inquiry that led to the laying of bidgging charges against 14 individuals and 7 companies in February
2009. The parties were accused of rigging ten bids to obtairer@oent of Canada contracts worth
approximately CAD$67 million. Two individuals have since pleaded guilty to one count -oigbidg

each. The case concerning the other individuals and companies is currently before the courts.

10. As a result of the publicity generated by this case in the media and outreach activities directed
towards major public procurement agencies immediately following the laying of charges, the public
procur ement communi t yrtdree oh sombateng leidgging lbat beénhrasedi The o
Bureau took advantage of this opportunity to expand its educational initiatives and, in particular, to
increase collaboration with government departments. The Commissioner of Competition sent lgigers to
most senior officials in federal government departments involved in public procurement, outlining how the
Bureau could help them recognize and prevent such illegal activity from occurring in the future. Possible
areas of collaboration were discussedirdy highlevel meetings. Since February 2009, the Bureau has
initiated 10 new bidigging investigations as a result of this collaboration.

12
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11 In terms of outreach initiatives, the Bureau has proactively engagediwé federal government
departments, offering to contribute to procurement renewal initiatives by identifying adjustments to
existing processes that are designed to deteridgiihg. Two departments have incorporated-igding
material into the traimg they provide to their procurement officers. The Bureau is also exploring the
possibility of offering an online course for government procurement officers.

12, The Bureau continues to work with other federal depamtsthat reach out to small and
mediumsized enterprises to encourage-pompetitive bidding on government contracts. In this context,
the Bureau provides anti biecgging material for distribution at seminars, trade shows and booth exhibits.

13 The Bureau is also actively examining possible ways to better align incentives under its
Il mmunity Program with public procurement agenci es
cases of vendor malfeasance.

14. Finally, the Bureau is in the process of examining a renewed national outreach strategy and has

revamped the Bureauds onl i n eigging asvareness teolkitvand dpealker mu |
presentation tincrease the reach of our anti igging message.

13
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-- Chile --

1 The FNE (Chilean CompetitioAgency) has been actively involved in fighting bid rigging since
it was invited by the OECD to participate in a joint programme with the support of the Canadian
Competition Bureau, in 2008.

2. As to the tkeéalgniwgud dWhrer parts of government
The Anti-Bid Rigging Interagency Taskforce

3. In May 2008, the FNE brought together several public bodies and an association of public
procurement officers,ot a work team which was name@iomité AntiColusion entre Oferentes en
Licitaciones de Abastecimiento Publi¢bereinafter, the Interagency Taskforce). This team included
representatives of the Bureau of the General Comptroller of the Republic (constltytiodependent

body in charge of controllinex-ante and epostt he | egal ity of t,the (EAd mi ni
)Public Procurement Bureau (body in charge of mdde the public contracting through electronic
purchases), the Ministry of Publicdiks, the Council for the Internal Auditing of Government and Redaba

(an association of officers and staff in charge of procurement areas of different public eleztes of

the Department of Housing and Urban Planning, the Transport supervisdreaRdrtsions regulator later

joined the group. This Interagency Taskforce has held 9 work meetings between May 2008 and December
20009.

4. Among others, the work of this Taskforce has achieved the following outcomes:

1 Inclusion of bid rigging questions in the certificate exams to be rendered by public procurement
officers (November 2008);

1 Cooperation and exchange of information agreement signed between the FNE and the Bureau of
the General Comptroller of the Republic; Q30

1 Cooperation and exchange of information agreement signed between the FNE and the Ministry of
Public Works; on the basis of this agreement, the Ministry set up a Competition and Anti
Collusion Unit within the Ministry (2009)

1 Adoption by the Bureau ohe General Comptroller of the Republic of the OECD bid rigging
detection criteria in its auditing processes methodology (January 2009);

1 Implementation of seminars and training activities, as a result of bilateral links with the taskforce
members and alssa byproduct of installing the risk of collusion among bidders in the agendas
of such bodiesNearly 1000 public procurement officers have attended these activities- (2008
2009).

5. As to the techndgquenéa3be sbBrCceOft ga piogrammé ve men

for fighting bid rigging, two guidelines have been issued at the national level and OECD guidelines have
been broadly disseminated.

15
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6. At the national level the interagency taskforce drafted, printed and distributéetection
Checklistto be used by procurement officers (November 2008);

7. The Public Procurement Bureau issued the Directive of Public Contracting Niontdining
filnstructions for preventing bid rigging in public procurementd ( January 2009)

8. The criteria for bid rigging detection considered in the OECD guidelines have been adopted by
the Bureau of the General Cptroller of the Republic in its auditing processes methodology. This public
body has sent several cases to the FNE for initiating an investigation.

9. More actively use of these guidelines has not been reportedsastéige of theorogramme
development.

10. As to the technique ACIBDO, during 2009 and \
incorporating a Certificate of Independent Bid Determination has been discissadhough no general
agreement for the introduction of the instrument has been attained, one of the members of the Taskforce
(the Regulator for Private Managed Pension Funds) included the CIBD model drafted by the FNE as a
requirement in an important tder. (A headline of the corresponding news highlights the CIBD, see it in
attached file). In the next months it is likely that CIBD will be included as a requirement in amendments to

the Regulations of Public Work3ontracts and maybe in publigoeocuremat.
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ANNEX 1: ARTICLE FROM LA T ERCERA AND FREE TRANSLATION

LA TERCERA Sibado 21 de noviembre de 2009 57

Inversion & Finanzas

N eg&cws

Bases de licitacion de cartera de
AFP fijan boletas de garantias,
plazos y servicios para postulantes

La Contraloria tomé razon del dounnentoel 2 de noviembre, pero la Superintendenda de
Pensiones atin no confirma lafedlaenqueharael]lamadoahataaon

e —

La eSti'icta-declaracién
de los oferentes

Uno de los principales al resto de sus afiliados. Por

objetives de la licitacisn de
1a cartera de afiliados és dar
“mayor competencia al sector,
-obligando a que la comisién
que se descuentd a los traba-
“jadares por el manejo desus
‘ahorros (de 1,36% a 2,5% del
sueldo bruto) baje. Por ello,
-las exigencias de calidad de
servicio son inferiores a las
actuales y si el oferente que
gana es una AFP actual,
deberd extender esa comisién

6 meses
tendranlos
postulantes para

by e TR

ello, en las bases se incluye
una “declaracién jurada de
independencia de lIa oferta”
donde el postulante debe
informar si se comunicd con
algin competidor, definida
éste como cualquier indivi-
~duo u organizacién ademas
del oferente, relacionado o

no con €L Se advierte incluso

que de falsear informacién,
puede haber pena de cércel.
Si el oferente reconoce haber

entablado consultas, comuni- .
caciones, acuerdos o conve-
nios con uno ¢ mas competi- ~

~ dores, se le exige detallarlas,
informando nombres y car-

& gcrs“Es para evitar-la colu- -+~

sion”, opina el ex superinten-

dontp ju!m Bustamante.
= -(- i 'L 5&

formarla AFP.
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THE BASES OF BIDDING REGARDING AFP (PENSION FUND MANAGER S) SET
GUARANTEES, DATES AND SERVICES FOR THE CANDIDATES

The AControlar2aodo (Treasury inspe &tNovenbsr buthéi ce)
Pensions supervisor has not yet confirmed the date when the call for tenders will take place.

The strict declaration of the bidders

One of the main objectives of the bidding is to offer better competition to the sector, forcing to lower the
commission which is deducted from the workers for looking after their savings (between 1.36% and 2.5%
of their gross dary). That is why the quality requirements for services are inferior to the current ones and
if the winning bidder is an existing AFP, they will have to extend their commission to the rest of their
members.

That is why the documementi ol idasepandewoenobt ath
Independent Bid Determination) where the candidate must indicate whether he/she has been in touch with
another competitor, that is to say an individual or an organisation who is not the bidder, argl who i
connected or not with hinThe candidates are also warned that falsifying information can lead to a jail
sentencelf the bidder admits that he/she has entered into consultations, has been in touch with one or
more competitors, or has reached agreemsittsthem, he/she will have to provide details including the
names and functions of said competitéhrsL hi s i s t o a v eSupmkrvisooJulib Bustanemed s ay

(This is a free translation prepared by the OECD Secretariat from the Article abolisheabin LA
TERCERA on Saturday 21 November 20@%iginal language:Spanish)
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-- Ireland --
1. Value of Certificates of Independent Bid Determmation (CIBD) and similar tools
1 Since October 2008, representatives of the Competition Authority and the National Public

Procurement Policy Unit (NPPPU) of the Department of Finance (the government department which
oversees public procurement activities within Ireland), have been engaged in periodic discussions about
public procurement and cartel detectidey collaborated on comments and suggestions for the OECD
Bid Rigging publications.

2. During the course of these discussions, the prospect of introducing a certificate of independent
bid determination (CIBD) into |rel anWewsllcdantewed er i n
to pursue that possibility in 2010.

3. The Competition Authority is of the view that such a certificate has a number of related benefits.
First, a CIBD can serve as a continuous reminder of the obligation in public tenders to comply with both
the procuremenrules and the applicable competition lav&cond, properly crafted so as to require
signature by an officer or director of an undertaking, a CIBD serves as a commitment by the undertaking
and its principals about the bona fides of their tendibitd, a CIBD provides an added incentive for
undertakings and their principals to ensure that all managers and employees are made aware of competition
prohibitions through regular compliance training programmes and understand that their actions and
violations maybe imputed to the undertakingourth, for those undertakings or individuals who would
compound anticompetitive collusion by falsifying their CIBD, evidence of such activities if adduced at trial
would tend to be additional proof of culpability in respefcthe underlying bid rigging offence.

2. Discussion on the udelness of guidelines in PublidProcurement
4, As a member of the EU, Ireland has implemented the two EU Directives on procurement (the
European Commuhii es ( Award of Public Authoritiesdéd Contr .

implemented Directive 2004/18/ECThe European Communities (Award of Contracts by Utility
Undertakings) Regulations 2007 implemented Directive 2004/17/EC) by way obsgahgtrumentsThe
Department of Finance Public Procurement Guidelldespetitive Process provide at paragraph 3.8:

1 Contracting authorities should watch for ardimpetitive practices such as collusive tendering.
Any evidence of suspected collusion endlering should be brought to the attention of the
Competition Authority: telephone (01) 804 5400.

5. We believe that the inclusion of such a paragraph in the guidelines used by public procurement
authorities both ahe national and local level in Ireland is very useful.

3. Experiences working with other parts of the gvernment tofight bid rigging
6. As noted above, the Department of Finance in its Procurement Guidelinesotimggbrclear

guidance about contacting the Competition Authority in instances where suspected collusive tendering has
taken placeThat advice has resulted in procurement agents reporting allegations of bid rigging and
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collusive tendering to the Authorityrhree cases presently before the Central Criminal Court alleging
collusive behaviour in relation to a public tender resulted from an agency referral.

7. In the past year the Competition Authority has increased utse@ch activities to make
government departments, agencies and procurement officers aware of the Competition Authority and
collusive tenderingThe Authority has been asked to present a module on cartels and bid rigging as part of

an eight day public pracement training course sponsored by Public Affairs Ireland, an isadgam

dedicated to omgoing training and education about the public sector in Ireldie. Authority has

devel oped a fABid Rigging Road ShowaerstoMhdirigging i s d
schemes and collusive practicég date, the Road Show has been presented to approximately 90
individuals involved in procurement from over 40 departments, agencies and local authorities in Ireland.
We intend to increase the numberpoésentations in 2010.

8. In February 2009, the NPPPU sought input from the Competition Authority in order to respond to
a gquestionnaire from the EU Advisory Committee on Public Contracts within DG Internal Markets
concerning Public Procurement and Antitrust Law.

9. As a result of our regular meetings with the NPPPU and with individuals involved in various
committees of the Department of Finance, the Authority has been corsulspecific issues surrounding
competition in public contracté dialogue has been initiated which we intend to pursue in greater depth in
2010.Government agencies contemplating issues that might arise in respect of public procurements have
consulted wih staff of the Advocacy and enforcement Divisions of the Competition Authority in advance

of their tendersWhilst such consultations are undertaken with the clear caveat that the Competition
Authority does not provide legal advice or give advisory opimidthe consultations have permitted
agencies to explore the types of questions or issues that might arise in respect of competition from certain
proposed courses of action.

10. Significantly, as a result of the Compé t i on Aut horitydés continuing
Authority was asked to nominate a representative from the Authority to be a member of the Government
Construction Contracts Committee, a satmmittee of the NPPPWIhe Manager of the Cartels Divisi

serves in that capacity.

11 We believe that each of these avenues will increase the capacity of the Competition Authority,

government departments, local authorities and procurement officials to more effectardlifyicollusive
tendering and to ensure that the procurement rules and competition laws are enforced.

20



DAF/COMP/GF/WD(2010)56

-- Japan--

Efforts by the JFTC to prevent bid rigging

l. Use of guidelines as preveite measures against bid rigging

1. Objective and background

1 In view of the frequent recurrence of bid rigging, it seemed that understanding of the
Anti monopol ) Ach (é@AMAed industries was stil/l i ns
(AJFTCO) regarded it needed to show its views <co
associations are seen as problematic under the provisions of the A, dva the past experiences of the
JFTC in enforcing the AMA. In July 1994, the JFT

of Firms and Trade Associations with “REwgyawerd t o F
revised in January®6 in accordance with the amendment of the AMA.

2. Summary of the Public Bids Guidelines
2. Part I, AfOutline of t he Provisions of t he Al
Associations in Connection withiBd s, 6 outl ines the provisions of t

conduct by firms or trade associations is prohibited by the AMA in connection with bids, and by describing
the legal action against such violations.

3. Part 11, AThe AMA and the Actual Activities o
Bids, o0 provides an outline of the JFTCO0s Vviewpoi
associations in connection with bids, in lightthe provisions of the AMA with reference to the past
experiences of the JFTC in enforcing the Act. In addition, examples classified into "Conduct in principle
constituting violation," "Conduct suspected to be in violation" and "Conduct in principle nstitatng

violation" are given for four categories of conducts such as those related to the selection of conduct
awardees, those related to bid prices, those related to contractual quantity and those collecting and offering
information and management guida (see Appendix for examples of the conduct).

a) For "Conduct in principle constituting violation," examples of the conduct are given on the basis
of the past JFTC rulings and surcharge payment orders. In addition, some points to be noted are
described forthe purpose of preventing bid rigging in relation to examples for "Conduct in
principle constituting violation."

b) For "Conduct suspected to be in violation," examples of the conduct are given on the basis of
violation and facts relating to violation in tipast JFTC rulings; this conduct includes that which
tends to accompany violation or that which may lead to violations.

c) For "Conduct in principle not constituting violation,” examples of the conduct, which in itself is
not deemed as violation in principkee given.

14 http://www.jftc.go.jp/epage/legislation/ama/publicbids.pdf.
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3. Dissemination and enlightenment of the Public Bids Guidelines

4, The JFTC has actively disseminated the Public Bids Guidelines by holding seminars and
dispatching its staff members as lecturers to #wmisars, etc., held by procurement institutions. In
addition to this, the JFTC has been making efforts for dissemination and enlightenment of the Public Bids
Guidelines through seminars for procurement officers of procurement agencies and local governments

5. In addition, the JFTC published the AGuidelin
under t'A®shawtidedelationship between their general activities and the AMA.

Il. Coordination and coopegtion with procurement agencies for preventing bid rigging

1. Coordination and cooperation with procurement agencies

6. Procurement agenciesd efforts are essential f
7. From this point of view, the JFTC has held th
Concerning Public Bidsd since FY 1993 to meet w

agencies of the central government ahds promoted building communication and cooperative
relationships between the JFTC and the liaison officers.

8. Also, to prevent bid rigging, the JFTC has held seminars for procurement officers of local
governmentsand public corporations, and in addition, the JFTC dispatches lecturers to the seminars held
by procurement agencies and receives consultations from them at any time.

Meetings among Liaison officers with the JFTC concerning public bids

9. iMeetings among Liaison Officers with the JF
purpose of facilitating procurement agencies of the central government to provide information on activities
suspected to be AMA violations for td€TC. Both the JFTC staff and directors of accounting affairs and

other equivalent officers who have been designated as liaison officers in each procurement agency attend
the meetings to exchange their opinions and information. Such meetings are helenbitevJFTC and

liaison officers not only at the headquarter level but also at the local branch level.

Trainings for procurement officers to prevent bid rigging

10. To prevent bid rigging concerning procurement ooty by the central government but also by

local governments and public corporations, the JFTC has held training sessions for procurement officers of
these procurement institutions. In addition, the JFTC is willing to dispatch its staff as lecturers to the
workshops held by procurement orgations for the purpose of preventing bid rigging.

11 Information provision based on the Act for Promoting Proper Tendering and Contracting for
Public Works
12. Article 10 of the Act for Promoting Proper Tendering and Contracting for Public Works, which

was enforced in April 2001, requires that all procurement institutions tendering and contracting for public
works, such as the central govelenty local governments and public corporations, etc., report the fact to
the JFTC where there are facts leading to sufficient suspicion of bid rigging. Accordingly, the JFTC

15 http://www.jftc.go.jp/epage/legislation/ama/tradeassoaatpdf.
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receives a lot of information every year. The number of reports based on twa$\28 in FY 2008 (33 in
FY 2007).

2. Details on the Act Concerning Elimination and Prevention of Involvement in Bid Rigging, etc.
(Alnvol vement Prevention "Acto) and its Amendment
13 This act was establistein July 2002 based on a lawmalkeitiated bill in order to prevent

central government or local government employees from becoming involved in bid riggingll€sb
fgoverinmetnitat ed bid riggingo) and was ogesedtiattleed i n
officials of procurement agencies have been involved in bid rigging, etc., as specified in the Act ((1)
Express indication for bid rigging; (2) Indication that a specific party is preferred as the counter party to
the contract; (3) Disclosa of secret information about ordering; and, (4) Aiding a specific act of bid
rigging, etc.), it will implement elimination measures against companies based on the AMA and at the
same time, it will demand that the heads of the procurement agencies impiBpgovement measures

based on the Involvement Prevention Act. When the procurement agencies receive the demand from the
JFTC, they shall perform the necessary investigations and implement improvement measures to eliminate
the involvement.

14. However, even after the enforcement of this act, margaled governmenhitiated bid rigging

cases continued to occur at both the central government and local government level. Considering such
circumstances, the InvolvenePrevention Act was amended in December 2006 (1) to make employees of
the ordering orgdsations subject to criminal punishment, (2) to enlarge the scope considered as
involvement in bid rigging, etc., and (3) to increase the number and type of ordgamgations to which

the act applies (The Involvement Prevention Act as amended was enforced on March 14, 2007).

15. In addition, in order to disseminate the amendment, the JFTC prepared and distributed leaflets
andother materials to explain the details of the amended act. Moreover, it held extraordinary sessions of
the "Meetings among Liaison Officers with the JFT

seminars for the procurement officers of publicpomations. Furthermore, the JFTC dispatched its staff
members as lecturers to explanatory meetings for prefectures and municipalities that were hosted by 47
prefectures (at 58 locations) all over the country.

16. So far, there have been 6 cases where the JFTC has demanded the heads of the procurement
agencies implement improvement measures. Recently, the JFTC demanded improvement measures
respectively to the mayor of the City of Sapporo and the Minister of Landstinfcture, Transport and
Touri sm. (For further details of the 6 <cases, pl
AiCollusion and Corruption in Public Procurement. 0

For further details about th&ct Concerning Elimination and Prevention of Involvement in Bid Rigging,
etc, seehttp:/mww.jftc.go.jp/epagellegislation/ama/aepibr.pdf
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APPENDIX: CATEGORIES OF CONDUCTS IN RELATION TO
THE ANTIMONOPOLY ACT (AMA) IN PUBLIC BIDS GUIDELINES

Type of activities

Conduct in principle constituting violation
(And Important Notes)

Conduct suspected to be in violation

Conduct in principle not constituting violation

1. Conduct Related to the Selecti(
of Conduct Awardees

1-1 Predetermining an expected bid winner
(Important Notes)

1-1-1 Exchange of information concerning interest in
being awarded a contract

1-1-2 Collating and offering information regarding the
number of times designated and past record of contre
awarded

1-1-3 Adjustment of bid prices

1-1-4 Distribution of benefits to others such as
participating firms

1-1-5 Inviting or compelling firms to participate in the
predetermination of an expected bithmer

1-2 Reporting the fact of designation ar
planned patrticipation in bids
1-3 Exchange of information concerning
combination of partners in a joint ventu
1-4 Levying of special membershipes
or charges

1-5 Expression of interest in participationarbid to the contract awarding public agency
1-6 Declining to participate in a bid on one's own judgment

2. Conduct Related to Bid Prices

2-1 Predetermining a minimum bid price
(Important Notes)
2-1-1 Exchange of information concerning bid prices

2-2 Exchange of information concerning
price levels of goods or services subjed
a bid

2-3 Study concerning computation criteria
2-4 Formulation of general rule of computation

3. Conduct Related to Contractual
Quantity

3-1 Predetermining quantities or shaoégontracts

3-2 Publishing rough aggregate of past public procurements

4. Collecting and Offering
Information and Management
Guidance

(Important Notes)

(Points to be noted concerning conduct of
predetermining an expected bid winner)

Exchange of informtéon concerning interest in being
awarded a contract (same a%-1)

Collating and offering information regarding the numk
of times designated and past record of contracts awa
(same as-1-2)

(Points to be noted concerning conduct of
predetermining aninimum bid price)

Exchange of information concerning bid prices (same
2-1-1)

4-1 Reporting the fact of designation an
planned participation in bids (same as ]
2)
4-2 Exchange of information concerning
combination of partners in a joint ventu
(sameas 13)

4-3 Exchange of information concerning
price levels of goods or services subjeg
a bid (same as-2)

4-4 Collecting and offering general information concerning bids

4-5 Publishing rough aggregate of past public procurements (sarr@® as 3

4-6 Fomulating and offering average management indicators

4-7 Collecting and offering information concerning the content of a bid and the required leve
technical capabilities

4-8 Offering information concerning combination of partners in permanent joinireent

4-9 Collection of information for selection of partners in a joint venture

4-10 Expression of interest in participation in a bid to the contract awarding public Agency (¢
as 15)

4-11 Formulation of general rule of computation (same-4p 2

4-12 Fomulating and offering guidelines for the operation of permanent joint ventures

4-13 Study concerning computation criteria (same-8§ 2

4-14 Activities for the propagation of general knowledge relevant to the AMA

4-15 Activities for the enlightenment offins on the necessity of the fulfilment of contractual
obligations

4-16 Expression of opinions or requests to the national and local governments

4-17 Giving technical information to contract awarding public agency
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-- Latvia --
1. Brief description on legal provision prohibiting bid rigging (Competition Law) and evidences
for disclosing infringements
1 Prohibifon of bid rigging is included in Competition LawArticle 11, prohibiting certain

agreements:

Article 11. Prohibited Agreements and Agreements which are Considered to be in Effect

(1) Agreements between market participants, which have as their objdfeatitiee hindrance,
restriction or distortion of competition in the territory of Latvia, are prohibited and null and void
from the moment of being entered into, including agreements regarding:

1) the direct or indirect fixing of prices and tariffs in amanner, or provisions for their
formation, as well as regarding such exchange of information as relates to prices or conditions of
sale;(..)

3) the allocation of markets, taking into account territory, customers, suppliers, or other
conditions;(..)

5) the participation or nofparticipation in competitions or auctions or regarding the provisions
for such actions (inactions), except for cases when the competitors have publicly announced their
joint tender and the purpose of such a tender is not to hingtrjct or distort competition;

2. I n Aprocurement casesO0 Competition Council of
Art.11.(1). Point 5? of Art.11.(1) is directly applicable to public procurements, hovasvkid participants

often concerts on participation in procurement (including choosing the eventual winner, exposing also their
financial offers, allowing other participants to adjust their offers) it is also possible to apply point 1 of
Art.11.(1). Poin 3 of Art.11.(1) has not been applied (in procurement cases) yet, however it would be the
case if partitioning ofmarkets, taking into account territory, customers, suppliers, or other conditions
procurements would be established.

3. Procedure for public procurement is determined by Public Procurement Law.

4. Certificates of Independent Bid Determinatiare not required to be used by Law. In 2009 CCL
initiated proposal for mendments in Public Procurement Law requiring all procurement participants to
declare that application for the tender has been prepared independently from other participants. However this
proposal was not supported by Saeima (parliament). Neverthelessn@@d purchasers (contractors) to
elaborate this requirement in the criteria for tenders.

5. Amendments in Public Procurement Law including particular proposals initiated by CCL came into
effect in 2009. These ameménts concréte the regulation regarding exclusion of market participant

! http://www.kp.gov.lv/?object_id=605
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essentially infringing Competition Law from procurement procedures. Such exclusion will last for 12 months
and will start from the day when decision of CCL comes into effect (beciimads

6. CCL has dealt with bid rigging infringement (collusion) cases since 2005 as the rights to make
surprise inspectiondawn raids were granted to CCL in 2004.

7. Accordng to the statistics the majority of infringements occurred in the construction, road
construction and road teeping markets. Results of anonymousissibw that 44% respondents confirmed
their participation in collusive riggings in the bids. Also cantors are more or less responsible for creation

of the favourableenvironment for collusion. It seems that in one third of the established bid rigging cases
probably existed also some indications on corruption, including situations when contractoreveomest

not able to espy se#ivident evidences of collusion, that offers of different pretenders were not prepared

independently.

The statistics on bid rigging (collusion) cases in 2002 -2009:
Year 2002 2003 2004 2005 2006 2007 2008 2009
Number of
investigated bid 1 1 1 1 4 3 5 1
rigging collusion cases
_Nur_nber or established 0 0 0 1 3 3 3 1
infringements
Number of penalised
market participants 0 0 0 3 9 10 19 2
Volume of fines 0 0 0 76 672/ 403 670/ 77 750/ 197 081/ | 69 733/
Ls/EUR 109 095 574 374 110 629 280 423 99 222
Industries Road Construc- | Road Construc- | Supply of | Marketing Road Road
constru- | tion construc- | tion oil services, construc- up
ction tion products, | supply of tion, up keeping
construc- | equipment | keeping,
tion for metal landscape

works, services

road up

keeping

8. The main sources of initial information on the possible infringements are applications received

from the public authorities and undertakings oigiag public procurement or controlling the ldiga of
tenders (see also point 2).

9. Direct evidences mostly are obtained during the dawn>raidthe premises of the undertakings
concerned. Direct evidences for disclosing of infringements are documents (gcludectronically
prepared), which witness that exchange of sensitive information has occurred. For example the estimate of
one bid offer is found in the premises of other bid pretender (usually found in computers), which is its
competitor. The estimatisnmost frequently are saved electronically and from the file properties it may be
established that the estimation has been prepared by competing undertaking..

10. Indirect evidences may be very different and theyaaa@yzed jointly. Actually the most cases are
built on indirect evidences, which often are identical grammatical, syntactical and other mistakes in the
offerings of different (independent) bid pretenders.

Performed within the framework of survey oompetition in construction market (2006).

Dawn raids are performddy CCL with the court order and in presence of police.
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11 The pultic procurement procedures develop and now it is allowed for the procuremernisergan
prepare unitary application forms and send to the bidders electronically for filling in their data. It is
comfortable for procurement orgaers and bidders, as wealks provides transparency; saving resources.
Nevertheless the new procedure decreases the possibility for CCL to distinguish the features of the bid
rigging (diminished opportunity for identical mistakes, identical document designs as evidences for bid
rigging to arise).

12. Undertakings now are more aware of CCLO6s profe
means the bidders will spend more attention and time for checking eventual mistakes and prefeaeng dif
designs of application forms and documents in case of collusion.

13. In its practice CCL has met the problem when bidders weré&ctoor de jureone undertaking

(related companies). Such situations createter, misinformation for the procurement orggar, to make

an impression that the competition exists. Neither the Public Procurement Law nor the Competition Law
provides a direct prohibition for such situations. CCL have tried to initiate provisiognaaldd require to

disclose the participation of related entities in one procurement, however also this proposal was not supported
by the parliament.

14. It has to be admitted that the number of public procuremettedures (most of them arranged

within the house and road construction sectors) where the bid rigging cases were found correlates to overall
economical situation in the state. The sector inquiry for road and water supply infrastructuiie 20088

showeda decrease of the number of procurement procedures meanwhile the average number of bidders per
procurement increased from 2 in previous years to 14 in 2009. Economic crisis and decreased public funding
leads to increased competition in tenders.

15. Therefore it is possible to suppose that in construction procurements where public funding is
insufficient there wildl be I ess bid rigging cases
decrease like supplof medicines, there still maintains high risk of bid rigging. The existing economical
situation may increase the number of corruption cases in the public procurements.

2. Cooperation with other authorities
16. Pubic procurement is supervised by 3 authorities:
1 Competition Council of Latvia (CCL) investigating prohibited agreements between suppliers;

1 The Corruption Prevention and Combating Bureau (KNAB) combating corruption also in public
procurements;

1 Procurement &veillance Bureau (IUB) surveying procurements procedure correspondence to
regulatory enactments.

17. From 17 investigated cases in 7 cases investigation was initiated in result of application submitted
by the relevat supervisory institutions (Procurements Surveillance Bureau (3), Corruption Prevention and
Combating Bureau (1), Ministry of Economics (2), Investment and Development Agency of Latvia (1)).
Applications were submitted also from contracting state ensegos and muni ci palities?o
case complaint was submitted by competitor who had lost in the bidding. Other case was initiated by CCL on
the basis of information made public by KNAB as a result of their investigation. On request of CCL KNAB
gave CCL access to the evidences in¢hisinal case initiated for the investigation of a corruption case. The
transcripts of overheard phone conversations, taken by KNAB, were also used as evidence in the competition
case. From the phone conversatiomvdés clear that the official of a municipality gave instructions to the
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representatives of the undertakings concerned how to participate in the planned bid for supply of oil products
and that the representatives agreed, on prices that should be inchadébe ifinancial offers of each bidder,

the sum of procurement and remuneration for each pretender after the bid. Three undertakings were involved
into the bid rigging. The phone conversations were between natural persons, two of them formally were not
related to the companies they represented. CCL had to prove the link between relevant natural persons and
according bidders. While analyzing the offers CCL also established that the prices mentioned in the phone
conversations and prices shown in the offersewthe same. Besides the information on the bidders
transactions on oil product supply markee r e anal ysed and it was establ i
the relevant bid offered a price that was approximately by 10% higher than other his prigedain s
supplies. Other bidder at the time of procurement did not deal dealt with supplies of oil products at all. CCL
established the infringement and imposed fine. This is the only case when CCL used the information
(transcripts of the overheard phone wersations) from the criminal case investigated by other authority.
Investigation of this case was a good example of good cooperation between competition and corruption
prevention authorities fighting against bid rigging in public procurement.

18. To rise the awareness of the other surveillance authorities as well as contracting authorities on
possible antitrust violations in procurement several educational seminars were provided for the main

contracting state and migipalities enterprises and authorities, however these measures were not enough to

significantly increase awareness and educational work regarding possible antitrust violations in procurement
in future has to be continued and extended in respect of athctors in the state and municipalities level.

19. At this moment negotiations with IUB are continuing on access to the data bases of all procurement
results for CCL allowing also a search function according teéhiin given criteria.

4, Application of OECD guidelines

20. Already before OECD Guidelines for Fighting Bid Rigging in Public Procurement were issued
CCL made an investigations according to the publica@@mbatingFraud in Public PurchasingEliot
Spitzer, Attorney General of New York State, Antitrust Bureau 2003, prepared by Bob Hubbard and Ling
Feng Fu of the Antitrust Bureau).

21 OECD Guidelines for Fighting Bid Rigging Public Procurement is a very useful recommendation

for purchasers, state and municipality institutions as well as competition and procurement surveillance
authorities. CCL has referred to this document during the discussions on possible amendmeris in Pub
Procurement Law. Link to the English and Russian version of the guidelines is made available in homepage
of CCL and we hope that during the next year it will be possible to provide their translation in Latvian.

22, However as Latvia is a small country with a small economy and relatively small public funding,
there are differences that are to be taken into account:

1. Objects for the tenders that are big for Latvia may be regarded as small for international market.
Therefore possible profit of participation in regional or national level procurements may be not
sufficiently attractive in comparison with the necessary input. All this leads to the situation when
due to the lack of foreign competitors local companiestfehselves very comfortable regarding
the participation in procurements.

2. Many top managers of competing companies have graduated the same universities and know each
other. Corporate and even private contacts are very strong. This creates comfortabtssdod
collusion, when nothing is agreed in writing, and therefore no direct evidences can be found.

3. Identification of bid rigging on the basis of identical grammatical mistakes, reference to the
competitors fax number or other similarities are venynpive methods suitable only for small
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companies participating in small procurements. Big companies have enough resources to act more
sophisticated. For investigation of bid rigging in big procurements other methods and resources
requiring systematic anadis of procurements and their results are needed.

4. Procurement orgasers are quite passive participators in investigations, which indicates that they
are not interested in reducing the costs (feature of economical growth period) and probably could
indicat on possible corruption.

5. Small contractors like municipalities often have not sufficient resources for elaboration of high
quality procurement provisions and assess possible features of bid rigging. Mostly all of the bid
riggings found by CCL have occudén small procurements.

23. All at the abovementioned shows the need for continuous improvement of prevention and fighting
with bid rigging.
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-- Papua New Guinea-

1. Size and Policy Objectives

1 Papua New Guinea has a relatively small economy in global terms and is very much a developing
economy and society. The Papua New Guinea population is one of the least urbanised in thetivarld
large proportion of the people living in small and often isolated village locations.

2. Accordingly, government involvement in the economy and in the supply of goods and services
beyond the village subsistanaconomy is very significant, much more so than in richer, developed
economies. It is estimated that about 70% of the procurement of goods and services in Papua New Guinea is
government procurement of one sort or another. This procurement activityegaken by all three levels

of government, at the national, provincial and local level.

3. Because of its significance in the overall domestic economy in PNG, government procurement and
how it is organised is of ciital importance. Many firms in many industries throughout the country are
heavily dependent on government customers, in some cases government being their only major customer.
This may have positive effects in requiring firms to be cautious that theptdalienate their government
customers through trying to charge higher prices by colluding with competitors, but at the same time there
may be negative effects with the close commercial relationship between private firms and government, and
the dependencen government as a customer, leading to corruption between the supplier and the acquirer of
goods and services.

2. Corruption

4. Papua New Guinea has significant problems with corruption; it ranks poorly in inteaiatio
comparisons made in the Transparency International Corruption Index.-cdkniption measures and
institutions are operating widely throughout Papua New Guinea (the Ombudsman Commission, in particular,
is very active and has a high profile) but thefferts have not been able to stem the occurrence of corrupt
practices. Not surprisingly, that is particularly so in government procurement, where the sums of money
involved can be significant. The Ombudsman Commission has in recent years frequenflydiesed,
through blocking or delaying legal action or otherwise, in its efforts to prosecute corruption. The
Independent Consumer and Competition Commission (ICCC), the national competition regulator, has no
direct role in investigating or prosecutiogrruption matters.

5. Corruption in PNG can arise, or remain unchecked, for a number of social, cultural and economic
reasons. As far as corruption in government procurement is concerned, the strong socialfcustbtrw@ nt o k 0
can provide opportunities for unscrupulous persons to subvert the procurement process through corrupt
conduct. The wantok system is a longstanding tradition of mutual assistance for extended family or village
groups, whereby a person is obliggdito assist his family member, or wantok, to the maximum extent that he

can, and in whatever way, while the wantok has a similar obligation to other family members. This cultural
tradition, very important in traditional village life where outside supmpoaty be unavailable, has not
translated well to a modern economy where it can lead to nepotism or corruption.

6. Corruption in the form of political patronage can also occur in the use of government funds. Most
government infrastructure projects and other major government spending is required, by law, to be arranged
by competitive tender through the Central Supply and Tenders Board (CSTB) or Provincial Supply and
Tenders Board (PSTB), whose procedures are destgned transparent and avoid corruption. However,
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each member of the National Parliament is given a substantial amount of money each year, which has
increased dramatically in the | ast coupl e omte. year s

7. While those funds are supposed to be acquitted fully and openly to the national government and, in
respect of amounts over 300,000 kina (about US$110,000) to be allocated through the CSTB or PSTB tender
proaesses, this acquittal often does not occur; the funds are allocated personally and directly by the Member
of Parliament to individuals or firms within the electorate. There is anecdotal evidence of such funds being
used corruptly, as would inevitably destcase where the allocation of money is within the personal gift of an
individual, and proper procedures for fairness and transparency are bypassed.

8. Further opportunities for corruption occur in the procuremergoofds and services by provincial

and local level governments, who are supposed to use CSTB procedures and processes, but frequently do not.
With such a lack of transparency, it is difficult to conclude that those procurement contracts are fair and
provide value for money.

3. Collusion

9. In an economy the size of that of Papua New Guinea, most sectors of the market have either very
small businesses (e.g. in retailing and distribution) or a relatively small numlaggef firms participating

in the market. Often that may be limited to three firms or less competing in a particular market, which makes
collusion much more likely than in a vigorously competitive market with many participants. The range of
firms that ae large enough to tender for government goods or services is likely to be even further limited.

10. Also, where CSTB processes are not followed in government procurement (see above), the
opportunity for collusion tog@undetected or unremarked is greater. In such situations there is often no great
desire to ensure that the government is getting the best value for money from that procurement.

11 The ICCC, when it identified theikelihood of collusion and bid rigging in government
procurement, engaged with the CSTB to make the CSTB and its staff aware of the risks of collusive bid
rigging and how it can occur. The CSTB, radsicepar t
in the CSTB6s Standardised Bidding Documents (SBD
procurement. The SBD contract conditions (which are still in draft form) specify clearly to contractors that
where corrupt, fraudulent, collusivepercive or obstructive practice is detected, the contract will be
terminated by the procuring agency. The 1 CCCbdbs di

12, Papua New Guinea, through the CSTB, does not require daficaget of Independent Bid
Determination (CIBD), though the current tender documents require certification of no conflict of interest.
Following the discussions at the 2010 Global Forum on Competition, the ICCC will consider the desirability
of introducirg a form of CIBD into the tendering process.

4, Fighting Collusion and Corruption

13. Over the years there have been quite a number of investigations into alleged corrupt practices, by
politicians and others, thoughnly a proportion of them relate to government procurement. These
investigations have been carried out by, typically, the Ombudsman Commission, the police Fraud Squad and,
on occasion, by specially created commissions of inquiry or Royal Commissionsin§uicies are strongly
transparent, with public hearings which are widely reported. Some of these investigations have resulted in
prosecutions, while others have not.

14. Investigations into corruption have typigattoncentrated on that issue and have not also examined

possible collusion as well. The ICCC has alerted the CSTB to tHaleekigns of bid rigging, but to date
the CSTB has not brought forward any particular matters to the ICCC for investigation.
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15. The ICCC has been trying to publicise the dangers and destructive effects of collusive conduct and
the broader issue of cartel behaviour, without limiting this to government procurement, but for the whole of
industy. Part of that publicity has been to highlight the detriment such conduct can cause to the victims of
collusion or cartel conduct, requesting them to report their suspicions to the ICCC for investigation. This
publicity is an ongoing process which magt for a long time.

5. Advocacy

16. In 2009 the ICCC, and the CSTB, in conjunction with a number of government departments,
conducted a series of Joint Central Supply and Tenders Procurement Forums in selecer@asbarPapua

New Guinea. These forums brought a measure of awareness to departmental procurement officers around the
country and highlighted the harm which collusive tendering and bid rigging can cause. This will form a basis
for t he | CC @dvacacycforrstampmg ouh apllusive bidding and -antnpetitive behaviour
generally; this advocacy wil/l al ways continue as a

17. As part of its recognition of the detriment sad by collusion and corruption in public
procurement , the Papua New Guinea Governmentos Pr
conflict of interest as three main areas of conce
include all collusive practices, which have a seriously bad effect on trying to have government procurement

as transparent, fair and producing value for money. These efforts to stamp out such corruption and collusion
will continue for the foreseeable future.
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-- Singapore--

Introduction

1 The Singapore Government procures a substantial amount of goods and sentedg.dn 2008,

the Singapore Government purchased S$10 billion (approximately 5 billion Euros) worth of goods and
services, amounting to a 4% share of GDP (S$257 billion). Singapore isogme dangers and harms of
collusion and corruption in the spieeof public contracting and adopts clear and comprehensive laws to
address this. Singapore is party to the World Trade Gigdni on 6 s 1994 Agreement
Procureme@PAG) I WI®Od i mpl-&Pleimthesfornt df the GgTe@ment Procurement

Act, Government Procurement Regulations, Government Procurement (Challenge Proceedings) Regulations
and the Gover nment Procur ement I tAipnedaid aanufprongegd Or de
approach has been adopted to complement and enhamce the g a | framework and S
procurement framework is aligned with the OECD Guidelines for Fighting Bid Rigging in Public
Procurement; for instance in the use of performance specifications in tender requirements, training
progranmes on bid riggng detection for procurement officials and the deployment of an electronic bidding
system for the whole of government.

Processes and procedures: GeBIZ A common framework to manage procurement

2. All public procuements are done electronically for the whole of government through a single web
portal, namely the government electronic business (GeBlZ) welbgife/fvww.gebiz.gov.sg The portal
allows government procuring tines (GPES) to appoint and manage contracts through inviting suppliers to
guote for the required serviceSuppliers registered with GeBIZ can gain access to all procurement
opportunities in the public sector and to thereafter submit their quotatiopsspis and invoices through the
portal.(Please refer to Annex 1 and 2)

3. Procurement procedures V&eBIZ will be made transparent as information on the procuring entity,
description of products, services, or wotkde procured, dates of tender opening and closing, and venue for
the collection of tender documents, are published on the portal. This will enable the GPEs to exercise
vigilance and have proper oversight of submitted contracts to prevent and comtiggibigl behaviour. All
procurement procedures, starting from the announcement of a tender to the final award of the contract, are
made through GeBIZ. Unsuccessful tenderers are also able to request for a review of the results and the
evaluation process.

4, By reducing the burden of sourcing on procurement officers, GeBIZ encourages more open
competition by widening the supplier base to both local and international bidders, hence enabling suppliers to
compete on a leVeplaying field through equitable access opportunities. This results in GPEs enjoying
potentially more competitively priced contracts and hence, better value for money for the required procured
services. Demand aggregation and bulk purchases also allos/tGleRjoy reap the benefits of economies of
scale through bulk discounts.

5. In addition to the establishment of a procurement framework, combined with comprehensive

regulations to ensure that public procurememwbisducted in a rigorous and transparent manner, government
bodies also work closely together in the fight against collusion.
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People: Working with other government agencies

6. The Competition Commission of Singapof@dS) recogises that it is crucial to educate public
procurement officers about the dangers of bid rigging in the public procurement domain and the important
role that these officers can play in helping to uncover these cases. As a result, CCS actagy etiger
government agencies by conducting a regular series of monthly seminars and workshops that is compulsory
for all new public procurement officers, aimed to raise their awareness-ofbidg practices in their scope

of work and how to spot sudttivities. Some of the recommendations which CCS proposes to procurement
officers are:

Keeping a record of bids

Having a wider scope in tender requirements for more potential bidders to qualify
Increasing the pool of potential bidders by having opererdttan limited tenders
Seeking information from bidders on their associated companies and subsidiaries

Making a contemporaneous note of conversations with suppliers.

= = =4 =4 -4 A

Keeping copies of the relevant documentg, records of a tender and all communicasiavith the
tenderers.

=

Contacting CCS as soon as possible should an irregularity be detected.
T Refraining from discussing the issue with anyo

7. Further, it is recogeed that éten both collusion and corruption can occur concurrently in the
public procurement process. As a result, CCS maintains close working relationships wilortbpt
Practices Investigation Bureau (CPIB)e agency which investigates and aims to prevemtption in the

public and private sectors in Singapore. CCS has established a protocol with CPIB that addresses case
allocation and administration between the two agencies and ensures clarity and efficiency in case
management. In cases where it appeaas lloth competition and corruption laws may be infringed, both

CCS and CPIB will collaborate to handle the case.
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ANNEX 1: TENDERS AND QUOTES FOR SUPPLIERS
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ANNEX 2: PERIOD CONTRACTS FOR GPES PURCHASING NEEDS
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-- South Africa --

1 This paper sets out the techniques used by the Competition Commission to tackle collusion in
public procuremenfT he paper does not deal with corruption
competition matters and corruption in government or state @wnéties is dealt with by other authorities

and | aw enforcement agencies such as the Public S

management divisions, the Special Investigations Unit, and the police.

2. The following techniques have been used by the Commission for tackling collusion in public
procurement:

l. Internal workshops

3. In 2007, the Commission held aday workshop with its staff to build on their ik in
investigating suspected cartel activity with specific focus on collusive tendeFimg. workshop was
facilitated by two staff members of the United States Department of Justice, Antitrust Division using a case
study methodology with cases adaptedhe South African context.

4, There are plans to create a dedicated cartels division within the Commission with the capacity to
deal with increased workload arising from an increase in the number of corporateyeglicationsThis

division will also deal with cases of collusion public procuremiiety staff recruited into this division will
require further training in 2010.

Il. Certificates of I ndependent Bid Determination

5. The Commission has made submissions toNhgonal Treasury proposing that its procurement
processes be changed to include a requirement for suppliers to provide CIBDs when tefideriational
Treasury is keen to adopt this proposal had indicated that it will include it in its procurement policy in
2010.

6. In addition, the Commission has also held 3 workshops/presentations with the state owned entity
electricity supplier Eskom, which has idditd bid rigging as one of its key conceriigskom is building

power stations to increase its capacity to meet the electricity needs of the cdimgrngCommission
recommendednter alia that Eskom use the CIBD in its tender requiremeBskom has subsegntly
incorporated this into its tender policy.

Il The wuse of guidelines, such as fAThe OECD Gui
procuremento

7. The Commi ssion developed a mampéddweit| yonf riidBm dt F
guidelines.This pamphlet is distributed to procurement officials at all Commission workshops on bid

rigging.
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V. Working with other parts of government to tackle collusion in public procurement

8. In July 2009, the gover nment sauirnsapodlidespeneitirea Mi n
trends and propose cestut t i ng measures as part of the governm
and the negative impact of the currentrecessn o n t h e dlasttaskoteam is tafkedswihtes . 0

alia preventing fraud and corruption in public procurement, although it makes no specific mention of bid
rigging. The task team includes representatives from the National Treasury, RedeReremue, Auditor

General, Special Investigations Unit, and the Financial Intelligence CéaimeeCommission will interact

with the task team and advocate for special measures with respect to collusion in public procurement.

9. The Commission is committed to working with the National Treasury which is the custodian of
public procurement policySeveral workshops have been held addressing approximately 250 procurement
officials from national and provincial governmetgpartmentsThese workshops are as follows:

T The Commi ssi on presented to the Nati onal Tr e
State Tender Board) in August 2008.

1 The Commission held a workshop on tackling bid rigging for national governmentrdepts in
November 2008.The target audience for this workshop was the government procurement
practitioners as well as the chairpersons of Adjudicative Committees.

T In response to the National Treasur ydsthgrequest

provincial treasury departmentee Commission held provincial workshops on tackling bid rigging
in the Western Capéhe Eastern Cape; KwaZulu Natald Gauteng.
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